
BEFORE THE STATE ENGINEER OF THE STATE OF UTAH

IN THE MATTER OF CHANGE APPLICATION

NUMBER 93-3657 (al5965)

)
) MEM0RANDUM DECISI0N

)

Change Application Number 93-3657 (a15955) was_filed January ll, 1991, by Co-0p

Miniig Cbinpany c/o Joseph 0. Kingston. Heretofore, 15.! ac_re_-feet of water has

been tiverted from Huniington Cieek at the Cleveland Canal located at a po'int
ttorih 1740 feet and East 160 feet from the S1/4 Corner of Section 9, T17S' RBE'

SLB&M. The water has been used for imigation and livestock purposes. The water
;ilgy. this change application is represlnted by Stock Certificate Number 2690,
in the amount 

-of'48 shares of Ciass A stock in the Huntington-Cl.eveland
Iirigation Company. Hereafter_, the . appl icant plop.o.se:^to^ divert the same

qu.niity of wat'ei ?ro* a :pring located it a p_qnt South 1725 feet and West 1280

i..{ fr6* the NE Corner of'Section22, T165, R7E, SLB&M, and from the Bear Canyon

min. poiiai located at a point North 79 feet and East 75 feet from the S}l Corner

oi S.iiioiz+, Tl6s, RzE,'SLB&M. The water is to be used for the domest'ic supply

of 19 familiei, ine'rupp1.r.ntal irrigation of 1.39 acre, and for uses associated
*ltf, coal minihg it ihb eea. Canyon 

-Mine, which inc1udes bathhouse fac'il'ities'
dust suppressioi, fire protection and other related uses.

public notice of the change app'lication was given in lh.e..Emerl .Countv Prgqre:s
L.girring f.U.u."i l,- fggi, ilg gnding. February 19, .1991. .. Subsequent .to.the
pu6f i. n6ti.", pi6tests werl fi'led b.v the North Emery wu!91 Users'Association,
biitte talley'sbecial Service District, and Huntington City.

A hearing was held on Thursday, May _2, 19?1, in Castle Dale, Utah to review the
ippii..tlon and receive comments- from the.protestants. The applicant .was

"6p".i.rt.O 
Uv Attorney Carl _E. K'i.ngston- The protestants were represented by

thbir legal counsel, Mr. Jeffrey l.l. Appel.

In defense of the application, Mr. Kingston indicated that Co-Op Mining Company

his Ueen mining coai'in Trail and Bear Canyons since 1940. During this time'.it
nii U..n theii 

-understanding that the water used at the mine and for the
iesidences in Trai'l Canyon his been validated by shares of stock'owned in the
i1;;iiili;n-Clevetand Iirigatio.n Compa.ny., gld !y. an .ind'ividual water- right
refereiced as 9j- iooz. ttd i nOi cated'thit al I of 

-the 
mi ni ng pr_i or to 1980 took

pi.i. in frilt Canyon. At that time, because 9f_g9o]ogic problems, the mining
bffort was moved to Bear Canyon where it'is still taking place.

The present use of water is ref'lective of the historic use made at the mine and

the residences. The spring referenced in this change appl.ication is located in
Tiail Canyon and is uied io provide water for the 19 residences, as_well as. a
portion oi the irrigated acreige. The water diverted at the mine portal provides
?or the mining and-support faii'lities, whic_h includes an office and bathhouse'
as well as iriigation"of top soil stock pi1es. The in-mine use involves dust
iontrol at the mine face. The individual water right owned by the applicant'is
iiio diverted from the Bear Canyon l4ine portal and used for domestic, iruigation
ind mining uses in Bear Canyon. fnis right is iunior in priority to the rights
of the Huntington-Cleveland Irrigation Company.
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By way of background concern'ing this change app.lication, Mr. Kingston indicated
iirat 

-jn 
1990, 

-Co-0p transferret OO shares of their Irrigation. Company stock.to
client was contacted by the Irrigation
be transferred to the mine because Co-
e rights of the Irrigation-Company- .As
rt'i f icate #2690 di vi ded from a pri or

It should be noted that the applicant
holds an additional 188.77 shares of stock in the Company.

Mr. Kingston believes that the concerns of the protes-tants, which deal with
claimed interference of the water quality and quantity of.the'ir culinary springs
in the area has noi-r.tutted from ttr" appticant's divers'ion of water for minjng

purposes.

Mr. Richard l,lhite, a Hydrologist with E

he fact that for the past several years 
'

n on the watershed. As a result, water
e sPrings. the
)anyon Mlne tant
rn lhat the not

interfering with, nor are they responsible fo the

protestants' sPri ngs.

Mr. Appe'I, speaking in behalf of the pro
his iiients centered around two main

benefit of a properly approved water
historic water use exceeds the l'imit

ordi ng to hi s i nformati on i s I 'imi ted to
the irrigation of 0.50 acre.

His clients believe that the continuin

applicant's mining permit with the Divi
water appf i cat'i on .
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It is the opinion of the protestants that the applicant's mining op_eration has

i n t.. r. i.d w i t h t h e q u a n t i'ty a n d q u a 1 i ry r.l 
or t nT 

"..{#.Trr 
i 

t 
!,T 

t'r 
;, fj. irf ?t Hl l ;

s cl'ients nights have
violations of their

d as wel'l as surface
result in continued

probl ems.

Attorney Kingston stated that data obtaine Bear

Cirvi,ii Min. inaicated that the regional aqu :Til
arei, is below the area being mined. As mlne

work could not inf'lu.n.. the-quality of t In a- th dup
iti from

highly unlikely. He further indicated
to-fuither define the location of the

ng activit'ies. Additional sampling
Big Bear and Bjrch SPrings, if the

protestants will allow access to these sources'

Mr. Appel asked that he be allowed ten days from the date of the hearing to

;;;ri'i6 iuppt.r.ntal comments to the hearing record. This request was granted.

Mr. Kingston ".1 
liforded an opportunity to provide a response to Mr. Appel's

comments.

0n May 23, 1991, this offic_e recejved Mr. Appel's additjonal comments. They

i.nf.i.J iround'the lack of information coridained on the applicant's change

that his clients' use of the water is st
use than that of the applicant. There
to continue. Because of the many defici
enlargement and priority issues, Mr. Ap

be denied bY the State Engineer.

0n June 3, 1991, this office received Mr
the issues raised and addressed at the
water use bY the aPPlicant at Trail
changed. The appticant has maintained
in the CompanY to cover their water
information contained on the change ap

the intent of the applicant. Therefore
approved, and allow the applicant to c
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The State Engineer has reviewed the wrjtten responses from the applicant^in
defense of the application, iS well as the report prepared by Earthfax
Engine.ring. Likewise, all d_f 1ne information, testimony and_reports prov'ided .

Uy"ttre profestants, which includes two.reports from geologist Bryce Montgomery,

hive also Ueen riviewed. It appears thai, there are-two issues that need to be

resolved. One is the protestants' concerns w'ith the phys'ical mining operation
interference with the underground water
ation. These are matters that are not

eer to resolve, and w'ill not be dealt
the applicant and protestants should

Gas & Mining, in an attempt to resolve
these concerns.

The second issue which will be addressed 'in whether or not

ih; p;;ilieo Ctringe appr ication can be applo the- provisions
of Sections 73-3-i ahb zg-s-8. It 'is 'bel i appl.ication as

filed w'ith this Division conta'ins all of th n and meets the
not vague and misrepresentative of the
the orig'in of the water rights he'ld by

d on share ownership in the Huntington-
inent rights were decreed in the A.H.
915. The relative priorities of the

applicant's and protestants' water rights a.Ie equal. ..lt.it recognized..thl!
domestic and muni[ipa1 uies are superioi to other uses with the same priority'if
;;t;; availabiliti'Uecomes a critical issue, and there is insufficient water to

;;;;ide ior all u-ses. However, it is the opinion of the State Engineer that a

cr.itical water ttoii.g. does not exist which may require such a declaration'

In reviewing all of the pertinent information, including information from a

recent field-examinat'ion, it is believed that the current water use at the Bear

Canyon Mjne and the associated uses in Tra'il Canyon have not significantly
ini"r,g.o ov.r the past many years. The appl i cant 'is not seeki ng t-q di vert
additional wate.-n6i change witer sources bLyond current prac_tices. It is the
opinion of this oivlsion t"hat the s not been definitive informat'ion provided

Uy ttre protestantt c-otrc.tning th flows

ui tt. 'protestants' springs.' g ni tor
their water sources toi ttreir own each'

it is the opinion of the State Engi hange

ippf i..iion ttl not interfere with the other
water users on Huntington Creek.

It is, therefore,gRDERED and Change Appl'ication Number 93-3657 (a15965) is
tr.r"Uy nppROVeO suUject to al1 prioi rights and the following conditions:

l) The applicant must install totalizing water meters at-' the sbring and the m1ne portal to measure all water
divert,ed ' and util i zed,' and prov'ide addit'ional
i nformat.ion concerni ng the 'in-m'ine use. A wri tten
report of the annual water use is to be provided to the
St'ate appoi nted Ri ver Commi ss i oner - Any costs
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associated with the monitoring and regulating thjs
change application shall be borne by the applicant'

2) No changes in the points oJ djv.ersion can be made' without prior authorization from the Djvision of water
Ri ghts .

3) Continued ownership of the shares of stock must be

maintained which provide the basis for thjs change
appl i cati on.

This Decision is subject to the provisions of Rule R655-5-17 (1992 Utah

Administrative Code--formerly R625) of the Division of Water Rights and to
Sections 53-46b-13 and 73-3-i+ of the Utah Code Annotated, 1953, which provide
for fjling either a Request for Reconsjderation with the State Engineer or an

appeal wiftr the appropriate District Court. A Reques.! fo1 Reconsideration must

Ub'filed with thd'Stite Engineer within 20 days of the date of this Decision.
However, a Request for Reconsjderation is not a prerequillte !9 filing a_court
ippeal .' A coirrt appeal must be filed within 30 days af_te_r .the date of this
ObLition, or if a ftiquest for Reconsideration has been filed, with'in 30 days

after the date the Request for Reconsideration is denied. A Requ_est f9t
Reconsideration is consj'dered denjed when no action is taken 20 days after the
Request is filed.

Dated this Znd daY of JulY, 1992.

RLM/MPP/mik/ib

Mailed a copy of the
to:

foregoing Memorandum Decision this 2nd day of Ju1y, 1992,

Co-0p M'ining ComPanY
Attn: Carl E. Kingston, AttorneY
53 West Angel o Avenue
Salt Lake CitY, UT 84115

North Emery Water Users' Association
Castle Valley Special Service District
Hunt'ington Ci tY
Attn: Jeffrey l'|. Appel and Michele Mattsson
c/o Hal ey & Stol ebarger
175 South Main Street, Su'ite 1000
Salt Lake City' UT 8411I
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Hunti ngton-Cl evel and Im'igati on
ATTN Varden l'|ilson
55 North l.lain
Huntington UT 84528

Oran Varden llilson
River Commissioner
P0 Box 406
Huntington, UT 84528

Company


